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No. 11,400 


QUESTIONS PRESENTED 

In the appellee’s opinion the questions are: 

1. Whether the trial court correctly permitted Govern¬ 
ment counsel to show that a defense witness, who said he 
knew certain Government witnesses and who was used to 
try to discredit their testimony, had been arrested by 
those Government witnesses. 

2. Whether the trial court correctly limited examination 
of a defense witness on a dismissed charge of vagrancy 
against him, that matter having no relevancy to the trial 
of this case. 

3. Whether appellant may complain of the trial court’s 
instructions to the jury, those complaints not being the sub¬ 
ject of a request to the trial court for an instruction, and 
counsel stating specifically when asked for objections to 
the instructions that he had “None”. 


(0 


INDEX 


Page 


Counterstatement of the Case. 1 

Summary of Argument. 2 


Argument: 

I. The question of guilt here depended on the jury’s belief 
or disbelief of the defendant Castle as opposed to officers 
Horrigan and Lemocks. Castle’s witness Riley, having 
stated that he knew those officers, was properly ques¬ 
tioned as to “how” he knew them and whether they had 


arrested him ... 3 

II. The trial court properly limited examination of the witness 
Springs on the collateral question of his arrest by officer 

Lemocks . 5 

III. Castle, by not submitting proposed instructions, and ex¬ 
pressly stating that he had no objection to the charge 
as given, may not now complain of the trial court’s charge 

to the jury. 7 

Conclusion. II 

TABLE OF CASES 

Alberty v. United States, 91 F. 2d 461. 4 


Beach v. United States, 80 U.S. App. D.C. 160, 149 F. 2d 837, 

cert, denied 326 U.S. 745 . 

Branch v. United States, 84 U.S. App. D.C. 165, 171 F. 2d 337.... 

Collazo v. United States, — U.S. App. D.C. —, 196 F. 2d 573, 

cert, denied 343 U.S. 968. 

Hawkins v. United States, 59 App. D.C. 249, 39 F. 2d 294. 

Mallory v. United States, 126 F. 2d 192. 

Terminal Transport Co. v. Foster, 164 F. 2d 248. 

OTHER REFERENCE 
Federal Rules of Criminal Procedure, Rule 30. 7 


(m) 


rjl CO rH 




















^Hmtefc states Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,400 

James Castle, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

A jury found the appellant Castle guilty of bribery. 
D. C. Code 22-701. He takes this appeal from the judg¬ 
ment (1 to 3 years imprisonment) entered on their verdict. 

The Government’s evidence disclosed that Castle was 
permitting the bedroom in bis apartment to be used by 
prostitutes, R. 16, 65, 95, 121, 197, Castle usually receiving 
one dollar for each “trick” that the “girls” brought there. 
R. 67, 70,140. It was undisputed that on the occasion here 
in question Castle had given ten dollars to one of the police¬ 
men on the “beat” where Castle’s apartment was located. 
At the time the money changed hands there were three per¬ 
sons in the room, Castle and Officers Horrigan and Lemocks; 
two other police officers were in a hallway outside listening 
to the conversation inside. 1 

1 Castle had previously approached Horrigan and Lemocks on 
Ninth Street, and stated that he wanted to see them to “get straight”, 
R. 54, 93, 100, 103. The officers’ superior was notified and arrange¬ 
ments were made to have Best and McDonald accompany Horrigan 
and Lemocks to the meeting. R. 82, 114. 


( 1 ) 
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Officers Horrigan and Lemocks testified that Castle had 
given them the money as a bribe to permit him to continue 
his business. R. 15, 64-5, 95, 119-122. They categorically 
denied having taken money on prior occasions. R. 43, 104, 
123. Officers McDonald and Best, who had been in the 
hallway, testified that the conversation heard by them was 
substantially as testified to by Horrigan and Lemocks. 
They testified further that they walked in just after Castle 
had been arrested by one of the officers in the room. On 
being questioned by them, Castle, according to their testi¬ 
mony, stated that he had given the ten dollars to be allowed 
to continue running “tricks” into his room (R. 134, 140- 
141). 

On appeal Castle complains of two rulings of the trial 
court on the admission of evidence and also of the instruc¬ 
tions to the jury. The facts relative to those arguments 
are set out under our argument in reply, post. 

SUMMARY OF ARGUMENT 

The defense witness Riley, having stated that he knew 
two Government witnesses (police-officers), was properly 
cross-examined as to “how” he knew them. That his 
“acquaintanceship” included an arrest by them was a 
proper subject of inquiry under those circumstances. 
Moreover, the fact of the arrest was admissible to demon¬ 
strate potential bias of the witness against the officers. 

The trial court properly limited evidence on the Springs 
arrest incident. Springs was not a witness to any event in 
issue here, nor were statements by Lemocks about Springs ’ 
arrest relevant here. Evidence on that collateral matter 
was properly limited. 

Castle, having failed to submit proposed instructions 
about the matter he now complains of, and having stated 
expressly when asked that he had no objection to the court’s 
instructions, may not now complain of alleged errors in 
those instructions. 



ARGUMENT 


I 

The question of guilt here depended on the jury’s belief or 
disbelief of the defendant Castle as opposed to officers Horri- 
gan and Lemocks. Castle’s witness Riley, having stated that 
he knew those officers, was properly questioned as to “how” 
he knew them and whether they had arrested him. 

The cross-examination of Riley, a defense witness.oc¬ 
curred in the following manner. At the outset of his testi¬ 
mony Riley was asked by defense counsel if he knew officers 
Horrigan and Lemocks (R. 202-3). He stated that he did 
and, in answer to another question, that he had seen them 
in Castle’s apartment on an occasion early in August (J.A. 
19). On cross-examination, Riley having stated on direct 
that he knew the officers, Government counsel proceeded as 
follows, R. 207-211: 

Q. And do you know those two officers? 

A. Yes, sir. 

Q. How do you happen to know them? 

Mr. Mitchell: Objection. 

The Court: Overruled. 

A. I know them because, when I first met them, I was 
with Mr. Castle, and walking up on 9th Street, and they 
stopped him. I didn’t know them until after they 
arrested him, and they told me later. 

• i • i • 

Q. Have you seen these officers recently? 

A. Recently? 

Q. Yes. 

A. Yes; I have. 

Q. What was the occasion for your seeing them? 

(After objection by counsel the following discussion 
was had at the bench, out of the hearing of the jury): 

Mr. Mitchell: I don’t see the relevancy between 
whether he had seen these officers recently or not, and 
what that has to do with it. What he is attempting to 
do is something indirectly, that he can’t do directly. 

Mr. Reisinger : I can do it directly. 
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Mr. Mitchell: I don’t think yon can engage in a 
subterfuge of this sort. 

Mr. Reisinger : These officers have arrested this man 
on several occasions. I think, because he is a witness 
and not a defendant, it goes to the question of bias. 

The Court : These officers have arrested this man ? 

Mr. Reisinger: Yes. 

Thereafter the court overruled the objection and permitted 
Government counsel to obtain an admission from Rilev 
that the Government’s witnesses Ilorrigan and Lemocks, 
whose credibility he was impugning, had arrested him on 
several occasions (J.A. 20). 

We submit that the trial court properly overruled the 
objection to the prosecutor’s questions which brought forth 
the fact of the witness’ arrests by the officers. Riley’s 
statement that he “knew” the officers opened the door for 
the question as to “how” he knew them. Furthermore, the 
possibility of Riley’s bias against the officers by reason of 
their having arrested him was a proper basis for admitting 
evidence of the arrest on that ground. Where it is other¬ 
wise admissible, as here, the fact of an arrest or an indict¬ 
ment does not gain a special insulation from use simply 
because nothing less than a conviction may be used to im¬ 
peach a witness’ credibility. Branch v. United States , 84 
U.S. App. D.C. 165, 171 F. 2d 337; Beach v. United States, 
80 U.S. App. D.C. 160, 149 F. 2d 837; Hawkins v. United 
States , 59 App. D.C. 249, 39 F. 2d 294; Terminal Transport 
Co. v. Foster , 164 F. 2d 248; Mallory v. United States , 126 
F. 2d 192; Alberty v. United States, 91 F. 2d 461. 

Finally, we point out that Riley’s value as a witness to 
the appellant was further impaired by the rule he recog¬ 
nizes—use of convictions themselves: 

Q. Are you the same James Riley who was convicted 
of petit larceny in 1947 ? 

A. Yes, sir. 

Q. And the same James Riley who was convicted of 
petit larceny on June 7, 1944? 

A. I have a record, sir. I don’t remember the dates. 
(R. 212). 
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II 

The trial court properly limited examination of the witness 
Springs on the collateral question of his arrest by officer 
Lemocks 

The argument that Castle was prejudiced by the exclu¬ 
sion of testimony by witness Springs arises from the fol¬ 
lowing circumstances. On cross-examination defense coun¬ 
sel questioned Officer Lemocks about a vagrancy arrest of 
one James Springs, a matter not shown to be relevant to 
this case. When Government counsel objected to that line 
of inquiry, defense counsel, at a bench conference, con¬ 
tended that Clark King, Assistant Corporation Counsel, 
had dismissed the complaint 

because he had found that the officer had not told the 
truth. 

I say to your Honor, that that is tantamount to per¬ 
jury; and I think I have a right to show this man has 
committed perjury. (J.A. 13) 

Government counsel responded as follows: 

Which might sustain a conviction; but I certainly am 
unable to agree on a hearsay statement of some irre¬ 
sponsible nature. If you want to bring Clark King in, 
and establish it, it is all right by me; but I maintain the 
foundation has to be laid first. (J.A. 13) 

Objection to further cross-examination relevant to the 
Springs case was thereupon sustained. 

In the course of his own case Castle called the afore¬ 
mentioned Springs as a witness. Springs was not asked, 
nor did he so testify, about any fact at issue in this case. 
He stated that he had been arrested by Officer Lemocks for 
vagrancy on July 9, 1951, and that the charge was nolle 
prossed (R. 215). When Government counsel objected to 
a question as to what was said in the Corporation Counsel’s 
office at the time, the court sustained the objection. The 
court stated, however, to defense counsel: 

I will permit you to put Officer Lemocks on the stand 
and further cross-examine him, if you feel you were 
curtailed in any way (J.A. 22). 
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Mr. Mitchell, defense counsel, responded, “Very well”, and 
Springs was dismissed. On recall Lemocks stated that he 
was not present on the day the Springs case was disposed of 
(R. 218), nor did he know why it had been dismissed (J.A. 
22 ). 

Castle complains of the limitation upon his examination 
of Springs. We submit that the trial court correctly refused 
to permit an excursion into this side issue. Springs’ testi¬ 
mony had no relevancy to this case. Whether he was, or was 
not, in custody on a date when Lemocks might have said 
he was was not an issue here. Under appellant’s theory 
there would be no limitation on the use of evidence to im¬ 
peach a witness’ general qualifications as a witness. In a 
similar situation, involving evidence less remote from the 
issue than that presented here, this Court stated as follows: 

The right of cross examination is a fundamental one 
in our jurisprudence, and it may not be improperly 
restricted. But there are limits to the right, and a trial 
court had undoubted power to restrict it to proper 
bounds. Particularly is it true that there are bounds to 
cross examination designed for impeachment of general 
credibility rather than for development of a contradic¬ 
tion upon a point in issue. • # • Impeachment by 

contradicting a statement of fact made by a witness to 
a jury is one thing, and impeachment by showing that 
the witness spoke falsely upon another occasion, not in 
the presence of the jury and not concerning a fact in 
issue before the jury, is something else. In the former 
instance the accuracy of the testimony itself is involved; 
in the latter the impeachment is by way of the character 
of the witness or his general qualifications as a witness. 
In the case at bar we have the latter instance. • • • 
Collazo v. United States , — U. S. App. D. C. —, — F. 
2d —. 

Under that case we submit that the trial court correctly 
limited the evidence on the Springs arrest incident. 

Moreover, we point out that the evidence sought only to 
impeach Lemocks as a witness and that his testimony was 
corroborated by Officer Horrigan and Officers Best and 
McDonald. 
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in 

Castle, by not submitting proposed instructions, and expressly 
stating that he bad no objection to the charge as given, may 
not now complain of the trial court’s charge to the jury 

Castle next complains of the instructions of the trial court 
regarding his defense that the money was extorted from 
him, or, in the alternative, if the jury didn’t believe that 
defense, that he was a victim of entrapment. This argument 
is not founded on a request for a particular instruction or 
on an objection to the instruction that was given. It arises 
for the first time on appeal. 

The applicable rule, which we submit is decisive here, 
provides as follows: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu¬ 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his ob¬ 
jection. Opportunity shall be given to make the objec¬ 
tion out of the hearing of the jury. Rule 30, Federal 
Rules of Criminal Procedure. 

At the close of the second day of this three-day trial, after 
all the evidence was in, the following occurred: 

[R. 228] Mr. Mitchell: The only thing is, if Your 
Honor wants to entertain now the question of prayers— 
but I would prefer to take them up tomorrow. 

The Court: I think we ought to get the argument 
started todav. 

Mr. Mitchell : I am agreeable to that. 

The Court: We ought to have the prayers settled 
[R. 229] before the argument. 

Mr. Mitchell : I thought he would only get into the 
preliminary stage of the argument. 
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The Court: The prayers ought to be submitted be¬ 
fore the case is closed, and, certainly, at the time the 
case is closed, and prior to summations. I think the 
rule requires that. 

Mr. Mitchell: Would Your Honor give me just one 
moment ? 

The Court : Do you want a prayer on entrapment? 
Mr. Mitchell: Yes, sir. 

The Court: I have written this down, thinking you 
might want that: 

“Decoys may be used to entrap criminals and to 
present opportunity to one intending or willing to 
commit crime, but decoys are not permissible to en¬ 
snare the innocent and law-abiding in the commission 
of a crime. When a criminal design originates not 
with the accused but is conceived in the mind of the 
police and the accused is by persuasion, deceitful 
representation, or inducement, lured into the com¬ 
mission of a criminal act, the Government is estopped, 
by sound public policy, from prosecution, and there 
may be no conviction.” 

Mr. Mitchell: The only objection there is a clause 
about “law-abiding”. If Your Honor would delete 
[R. 230] that “law-abiding” clause, here, we have this 
situation. 

The Court : Because he has admitted he is not law- 
abiding—do you object to that? 

Mr. Reisinger: I object to the deletion. 

The Court: To the words, “law-abiding”? 

Mr. Reisinger: No; they may be deleted. 

The Court: It that agreeable to you? 

Mr. Mitchell: Yes. 

The Court: On entrapment? 

Mr. Mitchell: Yes. 

• • • • • 

[R. 232] Mr. Mitchell: There is one other, which 
Your Honor indicated, and that is on the question of 
extortion. I had started the prayer, but I had not com¬ 
pleted it. I will read it as far as I have gotten: 

“You are instructed that if you find that the de- 
[R. 233] fendant did, in fact, give money to the of¬ 
ficers because of fear of bodily harm or harm to his 
property, or because of some other reasons of force, 
coercion or intimidation, ...” 



9 


then, whatever it is Your Honor has in mind— 

The Court: I haven’t anything in mind. I just 
wrote down this instruction on extortion. 

Mr. Mitchell: I will be willing to submit to any 
prayer Your Honor gives on that. I can’t conceive 
that it would do him any harm. 

The Court: I wrote down, either extortion or entrap¬ 
ment. 

Mr. Mitchell: I think it is both. I think you have 
a situation of two things here, because extortion is a 
distinct offense, and a crime in and of itself. 

• • • • • 

[R. 234] The Court : I thought I would tell the jury, 
as I understood the defense, it was either extortion or 
entrapment, or both. That is to say, the threats and 
demands of the police induced the defendant to give 
the money, if [R. 235] he did give it, or that he was 
entrapped into giving it, or both. 

Shortly before the court adjourned for that day the judge, 
in accordance with the Rule, reminded counsel to submit re- 
quests on the following morning. 

(The Court: I rather think, if you feel you want to 
go into this and save points, I ought to have prayers 
submitted to me, and neither of you have any. ° * # 
If you both feel you would rather have it go over until 
tomorrow, and submit prayers # * * all right. I will 
let both sides submit prayers tomorrow morning, if 
you care to submit any others # * # .) R. 235. 

On the next morning the following occurred: 

[R. 240] Mr. Mitchell: I have prepared these pray¬ 
ers, which I may not be giving to you in proper numeri¬ 
cal sequence. 

The Court: Is that all? 

Mr. Mitchell: There is just one more, Your Honor, 
which I was unable to wait for, but which will be here 
in a few minutes; but I don’t think it is necessary to 
have the formal presentment. 

I think I can make this suggestion to the Court: 
that Your Honor distinguish to the jury the difference 

I between bribery and extortion. 

The Court: As I understand it, the principal distinc- 


■ 
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tion is that one involves coercion—that is, extortion in¬ 
volves coercion? 

Mr. Mitchell: Yes. 

The Court: Whereas, bribery is a voluntary act? 

Mr. Mitchell: That is right. 

The Court: Is that your understanding, too? 

Mr. Reisinger: I would say Yes, Your Honor. 

[R. 241] Mr. Mitchell: There is perhaps one addi¬ 
tional distinction. Under our code, I don’t think it 
makes that fine distinction, but in common law- 

The Court: We don’t have any statutory crime of 
extortion. 

Mr. Mitchell: That is the reason I am going to 
say this to Your Honor: As far as the crime of extor¬ 
tion is concerned, in the District of Columbia, I think 
we must go back to the original common-law definition 
of the term. At common law, extortion was the act by 
an officer or official, who obtained from a person money, 
gifts or presents, by virtue of his authority, or appar¬ 
ent authority, as an officer; and that w^as the common- 
law definition of it. Many of the statutes, however, 
have been broadened to the extent that any person may 
be guiltv of extortion in accordance with Your Honor’s 
statement just a moment ago. 

The Court: I have given you overnight to submit 
such prayers as you cared to submit. I will pass on 
those. I cannot pass on vague requests for prayers. 

I will instruct the jury on the law not covered by the 
prayers. You can object, if you w^ant to. I don’t 
want your suggestions to be indicative of a request for 
a particular prayer, beause I cannot grant a request 
in such manner. 

Mr. Mitchell: As I said, the prayer will be here 
[R. 242] in a minute or two. 

The Court: We will pass on these. 

Thereupon the court granted the requests that counsel had 
submitted and stated: 

[R. 249] The Court: I feel that I should tell the jury, 
in effect, that the defendant relies on two defenses; 
one, that he is not guilty at all, because what took place 
was extortion by the officers; and, second, that if extor¬ 
tion does not exist, he was entrapped. 

Mr. Mitchell: I agree. 

The Court: And leave it up to the jury to decide 
which, if either, of those two are proper. 
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Mr. Reisinger: All right, Your Honor. 

Mr. Mitchell : I think that is fair. 

When asked the status of the other request he had men¬ 
tioned, defense counsel replied, “My secretary was to bring 
it over, and she has not done so.” The court then inquired 
as follows: 

[R. 250] The Court: What does it relate to? 

Mr. Mitchell: Merely to distinguish to the jury, 
for their own benefit in reaching their determination, 
the difference between extortion and bribery. That 
was all. 

The Court: I shall probably do that. If I [R. 251] 
don’t, call my attention to it. 

Mr. Mitchell: Yes, Your Honor. 

Thus we see that the trial court had been meticulous 
in informing counsel of the necessity for definite requests 
for instructions, and that defense counsel had had ample 
time in which to submit these requests. Moreover, the trial 
court told counsel in advance of the charge that if there 
were an omission to call his attention to it. The record 
shows that at the close of the charge defense counsel stated 
specifically that he had no objection to it. See J.A. 29: 

I will hear objections at the bench. 

Mr. Reisinger: Satisfied, Your Honor. 

Mr. Mitchell: None. 

Accordingly, we submit that under the Rule the alleged 
defect in the charge is not properly before this Court. 

CONCLUSION 

Wherefore, we submit that the judgment should be af¬ 
firmed. 

Charles M. Irelan, 

United States Attorney . 
Emory W. Reisinger, II, 
Joseph M. Howard, 

William E. Kirk, Jr., 
Assistant United States Attorneys . 
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